2-03 Exam Missouri Essay 1 - Sample Answer #1

1. The Missouri Court of Appeals reviews the decision of the Board. The court of appeals
reviews the decision of the fact finder. The Circuit Court will have no better ability than the
Appeals Court to decide so they will look to - as provided in the rules - the fact finders decision.
Here, the board was finder of and hearer of facts their decision will be reviewed. Decisions of
pure law will be made de novo and not on the Circuit Courts decision either.

2. The scope of review will be whether substantial evidence exists to uphold the board’s
decision. Itisadeferential view, and the board’ s decision is likely to be upheld. It isaquestion
of reasonableness - unless their decision is unreasonable on the facts at bar it will be upheld.
Questions of law will be reviewed de novo.

3. The scope of review will be de novo review. The Court will grant no deference to adecision
that is pure law. The ruling would be based on a purely legal issue - citizen rights under the law.
The court subsequently wouldn’t grant deference due under findings of fact or mixed law and
fact questions.

4. The Court will not reach the merits of Joe' s constitutional argument. In order to preserve
issues for apped parties must raisethem at each stage of the proceeding. Here, Joe failed to raise
the argument with either the board or the Circuit Court. Subsequently, the Court of Appealswill
dismiss the appeal with regard to the constitutional issue.

5. The Circuit Court does not have jurisdiction. MAPA requires Joe exhaust all administrative
remedies prior to bringing his claim in court. Here, the law provides a hearing before the Board.
If Joe doesn'’ t take advantage of that and any appeals provided in the PMC he may not bring a
claim into court.
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1. On appeal, theMissouri Court of Appealsis reviewing the decision of the Board. The basis
of the case is the decision by the Agency and since the trial court affirmed the Board' s decision,
it isthe Board' s decision that is being reviewed. Thetrial court is ading as an appellate court so
itsdecision is not reviewed. It isthe underlying decision of the Agency that must be reviewed by
the appellate court.

2. The applicablescope of judicial review to be applied in reviewing whether Joe’' s buildng isa
dangerous building as defined in the PMC is substantial evidence.

At issueisthe scope of review for an Agency’s decision on historical fact. When an agency
bases a decision on historical fact the reviewing standard is substantial evidence, meaning is the
decision reasonable based on the record as awhole.

Here, the Board made a factual finding that Joe’s building is a dangerous building as defined by
the PMC and such decision would be reviewed under the substantial evidence standard.

The dangerous building may be viewed as a mixed question of law and fact in which case an
appellate court may view thedecision as one of law and use the de novo standard applicable to
legal decisions However, the facts indicate the Board made a factual finding so the appellate
court would most likely use the substantial evidence standard of review.

3. The applicable scope of judicial review isde novo. Atissueiswhat scope of judicia review
is applicable to the review of an agency’s deasion based on law.

The applicable scope of review for decisions based on law is de novo.

Here, the issue of whether PMC requires a property owner be given a reasonable opportunity to
repair a building determined to be dangerous before an Order of Demolition isissued is one of
law because it involves interpreting the PMC. Therefore, the applicable scope of judicial review
is de novo.

4. The Missouri Court of Appealswill nat reach the merits of Joe's constitutional argument.

At issue is whether Joe must exhaust his administrative remedies before he may seek review.
Normally, a Missouri appellate court will not consider arguments not raised in the proceedings
beforeit. Theissue normally needs to be raised before the agency or court. Normally, adaimant
before an agency must exhaust administrative review of all issues before seeking review in a
court of law. However, there is an exception to the exhaustion of administrative remedies
requirement when the claimant raises a direct constitutional attack. Such attack may be brought
directly to acourt of law for review.

Joe will face difficulty, however, because he did not raise the issue before the Circuit Court of
Cole County. Joeshould have raisad such attack in the Circuit Court.



5. The Circuit Court does not have subject matter jurisdiction to hear the Petition for review.

At issue is whether a claimant before an agency must exhaust his administrative remedies before
seeking judicial review.

A claimant before an agency must exhaust administrative remedies, such & review by the agency
or the Appeals Board in this case. There are exceptions to this requirement, for instance, if the
clamant israisingadirect constitutional attack, or agency review would be futile, unreasonable
agency delay, or inadequate agency remedies

In this case, none of the exception to administrative remedy exhaustion seem applicable.

Nothing in the facts indicate unreasonable agency delay, futility or inadequate remedies and
nothing indicate Joe intended to raise the constitutional issue before the Circuit Court, rather, Joe
did not raise the constitutional issue before the cirauit court. Therefore, the Circuit Court would
be without subject matter jurisdiction because he failed to exhaust all administrative remedies, in
particular, review by the Appeals Board.
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1. The Court of Appeals reviews the decision of the board. Generally, courts of appeals review,

directly, decisions of circuit courts. This case, however, isan administrative law issue. As such,
the circuit court performed an on the record review, not an original hearing Thus following the

requirements of the Missouri Administrative Procedures Act (“MAPA”). The Court of Appeals

will directly review the actions of the board.

2. The Court of Appealswill review theboard' s factud finding, that thebuilding is dangerous,
by viathe sufficient weight of the evidence standard. Courts of appeals are very deferential to
agenciesin thar fact finding capacity. Assuch, if thereis sufficient evidence in the recard to
satisfy areasonable finder of fact that Joe’ s building is dangerous, then the court of appeals will
not reverse the agency’ sfinding of fact.

3. The Court of Appealswill review theBoard’ s determination of law, tha thereis no need to
provide an opportunity to repair, using the de novo standard. Missouri courts have not adopted
the federal Chevron standard as to agency determinations of law. Therefore, the Court of
Appealswill treat this question of law as it does all questions of law by applying the de novo
standard.

4. The Court of Appealswill not reach Joe' s constitutional law question. Asageneral rule,
Missouri Court’s of Appealswill not hear issues that are raised for the first time during the
appeals process. Issues must be raised at hearing below and propely preserved for appeal. The
exception to thisrule lies in subject matter jurisdiction. Since Joe is not raising an issue of
subject matter jurisdiction, he waived his constitutional argument by failing to raise it below.

5. The Circuit Court would not have subject matter jurisdiction isthis case. In order to review
an agency decision, the case must be ripe, the plaintiff must have standing, and the plaintiff must
have exhausted administrative remedies. By failing to take the caseto the Appeals Board, Joe
failed to exhaust all administrative remedies. While there is an exception to the exhaustion
requirement if exhaustion would be futile, in this case the exception doesn’t appear to apply.
Therefore, the Circuit Court is without subject matter jurisdiction, because Joe failed to exhaust
administrative remedies.
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1. Kathryn, Lawrence, and Orville Jr. may act as personal representative; also, such person as
appointed by court. Any intestate taker who applies and is found fit (over 21, has capacity) may
be appointed personal representative. Here Kathryn, Lawrence, and Orville will split the estate
and al would be eligible for Personal Representative.

2. Under the laws of Missouri: Joe, Kathryn, Lawrence, and Orville Jr. will take. Joe will take
1/3, Kathryn 1/3. Lawrence and Orville Jr. will take 1/6 each. Under intestate succession
siblings and parents will divide the entire estate with half blooded siblings taking half shares.
Thisleaves 2 wholeshares and 2 half shares to be divided. Orville Sr. will teke nothing. Orville
Jr. takes under the anti-lapse statute where a predeceased sibling leaving issue will pass on their
share to decendants. Nancy and Orville Sr. are not blood relatives or adoptive children and take
nothing.

3. Thegoverning law will be lowa slaw. Thelaw of the situs controls w/regard to real estate.
MO has no jurisdiction.

4. Estate tax due will be equitably apportioned. Because the decedent died intestateall will
share in tax payments. Where specific devises are made in awill the tax is taken first from
residue. Hereal will pay according to their share

5. Joe' s death will beruled to be simultaneous if he dies with 120 hours of Jim. Othewise, his
estate will take. Where a beneficiary under will or intestate dies within 120 hours of decedent
they are treated as predeceased for purposes of their share. Here, Joe' s share will go to his
decendants or - if their gifts|gpse - to hisrelatives or his decendants decendants under the anti-
lapse statute. Kathryn 1/3 Lawrence 1/3 and Orville Jr. 1/3.
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1. Anyone of the parties, with the exception of Nancy & Orville, will be eligible to be the
personal representative of Jim’s estate assuming one of the others will choose to do so.

When a party dies without leaving awill his property must pass through the laws of intestate
succession in MO. Anyone can petition the court to be a personal representative of the estate
assuming no one is named, & since thisisintestate no one will be named. However, when a
party is survived by family members within the ninth degree there is a preference to allow that
party to take. If anyone so situated refuses to be a personal representative, the court can appoint a
representative or petition of any such party. The family member should petition the court as
well.

Here Jim is survived by Kathryn, a sister, Lawrence a %z brother Joe, his father, assuming we are
within the week, Orville Jr. his%2 gster’s son thus being Jim’ snephew. Heis aso survived by a
stepsister Nancy & Mary' s husband Orville Sr. his%2 brother in law. Assuming Kathryn,
Lawrence o Joe, is till living, or Orville Jr., if over 18, want to be therepresentativethey will
be named. If none does then Orville or Nancy may petition the court and be named.

2. Missouri will distribute the estate per capita with representation. This means that we will start
at the first line with the common ancestor and distribute evenly, subject to some exceptions, and
if aparty is predeceased then hig/her issue will take that party s share.

First it isimportant to point out that since Nancy is a stepsister, and the facts do not state she was
adopted by Joe Jones, she will take nothing. Had she been adopted, shewould take on the same
level as Lawrence and Mary. Second since Lawrence and Mary (Orville Jr, her issue) are %2
siblings, they will take ¥z of the amount that Kathryn and Joe will take.

Since Jim died intestate without issue or a spouse it will go to his parents and siblingsin equal
shares. Joe will take 1/3 and Kathryn will take 1/3. SincelLawrence is a2 brother he will only
take 1/6 and since there is representation Orville Jr will take 1/6. Orville Sr. takes nothing since
he is a spouse of alineal descendent. Also since Joe survived 120 hours of Jim’s death, he still
takes a share under the will.

3. lowawill govern the distribution of Jim’sfarm. In MO, when real property passes intestate
the laws of the situswill control. Thus since the property isin lowa, lowalaw will control. The
Missouri Probate division does not haveany jurisdiction over the lowa Farm.

4. Under intestate succession the decedent’ s estate that is passed is the net value of the estate.
Thus each party takes his/her share and the amount of the estate tax will be equitably apportioned
to the beneficiaries of the estate.

5. Since Joe survived Jim’s death by 120 hours, the factstell usthat he survived Jm by aweek,
Joe' s estate will pass either by will, if there was awill, the facts do not tell us. If there was no
will then his sharewill passto Lawrence Mary (Orville Jr) and Kathryn. However in this case



Kathryn will get ¥2 the amount Lawrence and Orville Jr. take since sheisa?z sister. Also Nancy
still takes nothing since the facts do not tell us that Joe adopted Nancy. If he did she would take
ashare. So Jo€'s estate, absent awill, will pass by the laws of intestate succession in MO, per

capita with representation.
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1. Joe or Kathryn would be the best person to be Jim’s personal representative. A personal
representative would be arelation to the decedent with the most to lose intestate. Since Joeisthe
father & Kathrynisafull sister, both of them would have the most to lose. However if, Joe or
Kathryn does not want to do it any other beneficiary could do it or the Ct could appoint one.
2. Jm’sintestate estate will be distributed per stirpes under MO law. Since Jim did not have
issue or a spouse and only had a full sister (Kathryn) a couple of %2 siblings (Lawrence & Mary),
and a stepsister (Nancy), and afather living (Joe). Thebreakdown is asfollows, since it cannot
go down the line to any issues, it must go up the lineto parents & siblings.

Joe:  would take afull sharei.e. 1/3 of the estate going up theline.

Kathryn: would also take afull sharei.e. 1/3 of the estate as afull sister

Lawrence: would share afull share with Mary asa¥zsibling i.e. he would get 1/2 of 1/3
i.e. 1/6

Mary: would share with Lawrencei.e. 1/6 but b/c she predeceased Jim, her share will go
to Orville Jr. asright of representation.

Nancy: will get nothing not being a blood relative of Jim.
Orville Sr.: will get nothing not being a blood relative.
Orville X.: see above under M ary.

3. lowalaw will govern because the land resides in lowa & they have governing rights. A state
has the right to extend its law over land residing in its jurisdiction.

The county does not have jurisdiction over the lowaland distribution . A state in probae has
jurisdiction over distributing its own land.

4. The estate tax will be apportioned among the beneficiaries. Thisis because the IRS will take
their moniesfirst as a claim against the estate.

Federal taxes (aswell as state) have clamsfirst at aintestate estate. Therefore since the
$1,000,000 will be reduced at the top, all the benefidaries will equitbly receive less.

5. Since Joe lived more than 120 hrs after Jim’ s death, there is no issue, that Joe will be
considered to have predeceased Jim. Joe will distribute as intestate (if hehas no will) or testate if
he does.

The simultaneous death act states that a beneficiary that dies within 120 hrs of decedent, will take



asif he predeceased decedent. In our casg since it was more than 120 hours, then it does not
apply and heand Joe' s estate will pass intestate or testate depending on whether hehas awill.
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(A)

1. ACME may serve the summons and petition on Clipper by 3 methods. Oneisto send the
summons and petition with an acknowledgment service Two is by a court appointed process
server or threeis by using aregistered process server in Chio, who must sign an affidavit
swearing to his service and his ability to do so in Ohio. If acknowledgment servicefails, i.e. the
defendant refuses to sign the jurisdiction waiver, then ACME must use one of the other two
methods. Missouri’slong arm statute and service of process statute dlow ACME to effeduate
this service. These must be served on a corporate officer, manager, registered agent in Ohio, or
any other duly designated agent. If ACME meets these requirements service will be proper and
thus constitutional. Also, if Clipper makes an appearance and does not argue improper service it
is deemed waived.

2. The court should deny Clipper’s motion to dismiss for lack of personal jurisdiction. Missouri
Courts can properly exercise jurisdiction over an out of state defendant if the statutory
requirements are met and the constitutional requirements are met. In order to satisfy the statutory
requirements, where as here specific or long arm jurisdiction must be met. In order to meet the
long arm jurisdiction requirements the cause of action must arise out of the contacts with the
state. Here the relevant factors are conducting business in MO, entering into negotiationsin MO
for a contract to be performed inMO. Clipper satisfied the requirements of conducting business
in MO and entering into a contract in MO by several discussions by telephone or e-mail, with one
party negotiating being in St. Louis, entering into a contract in St. Louis, as the facts state Also
the contract isto be performed in MO as there is no way to know if the goods conform to the
contract until they arriveinSt. Louis. Thelong arm statute is met.

To satisfy the constitutional requirement the defendant must purposefully avail himself to the
benefits of MO state. His contacts must be related to his conduct in the state and not the
unilateral acts of the plaintiff or athird party. The cause of action must arise out of his contacts
and conduct and the forum must be reasonable. Here, the defendant ships goodsto MO to be
sold in MO to MO residents and MO goods shipped are nonconforming, late deliveries the
conduct, contacts and cause of action all relate. The forum is also reasonable since the
representatives already came down from Ohio once there is nothing to suggest it cannot be done

again.

3. If Clipper failsto raise lack of personal jurisdiction before answering it will be deemed
waived. When a party wants to assert a defense of lack of personal jurisdiction it must do so at
the earliest time. If the party answers without raising the defense it is waived.

(B)

1. If ACME wishesto add Clipper as a party the suit it may do so by impleading Clipper. If a
defendant in a suit wants to bring in another party who would be liable to the defendant for all or
some of the amount the original defendant would be liable to plaintiff, the original defendant can
implead that party in. It isaderivative liability theory, so if ACME is claiming that it is not
liable at al it cannot do so and will be precluded from impleading. The Motion to Implead must



be made to the court within 10 days of answering.

(©)

1. Inorder for ACME to preserve his claims for Appellate review ACME must object on the
record the inclusion or exclusion of the evidence. To preserve the claim regarding admitting the
evidence ACME should introduce the evidence at trial and when it is objected to by opposing
counsel preserve it on the record by arguing it should be included. Asfar as Wilson proving all
elements of hisclaim, at the close of plaintiff’s case ACME should move for directed verdict. A
directed verdict will be awarded when no reasonable jurors acting consistently could differ on the
outcome. If plaintiff failsto present a primafecie case adirected verdict is gopropriate and is
necessary to preserve this agument on appesl.

2. Sincethisisajury triadl ACME must make amotion for anew trial. This must be raised
within thirty days of the final judgment being entered and should i ncl ude the argumentswhy a
new trial isnecessary. Prior to this, ACME should file ajudgment not withstanding the verdict.
This too must be within thirty days of the final order being entered.
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(A) *{Tofile Petition and state jurisdiction in order to serve}

1. To serve Clipper, ACME must show how the court (Circuit Court of the City of St. Louis) can
get personal jurisdiction over Clipper. MO can get personal jurisdiction through it'slong arm
statute. Where, someone or corporation purposefully avails himself to the laws of Missouri the
court can then look @ certain factors to determine jurisdiction. Business transactions, contracts,
torts, real estate, insurance and marriage are al looked at. Because, Clipper negotiated the
contract in Missouri, ACME can basejurisdiction on the long arm.

SERVICE * In determining how serve Clipper, MO provides a number of ways for proper
service. Persona service may be made on Clipper if there is an agent or representative in
Missouri. However; Clipper can not intice or use fraud to get Clipper in Missouri to serve.
ACME may serve Clipper through a court (of Circuit Ct. St. Louis) appointed process server
because they are out of state or through the sheriff where Clipper islocated.

2. The Court should look to Missouri’s Long Arm Statute when deciding the motion to dismiss
for lack of jurisdiction. Under MO’ slong arm, the court will first ook to the constitutionality of
Clipper’sinvolvement in Missouri. Clipper must have purposefully availed itself to laws of
Missouri. Then, Clipper’s activity must touch Missouri insome way. The courts look to
numerous factors, those include businessin MO, contractsin MO, tortsin MO, real estate, and
marriage in MO. The Court will ook and make a determination based on the contract. The
contract negotiations took place in Missouri, and the contract was prepared in Missouri.
However, the contract was signed in Ohio by Clipper. But, again, back in Missoun a
representative of ACME signed the contract. The Missouri Court will find that alarge part of the
contract took place in Missouri and will not dismiss based on lack of personal jurisdiction.

3. If Clipper files an answer to ACME’ s petition prior to filing its motion to dismiss, AND
Clipper did not raise improper (lack of) jurisdiction in the answer he has effectively waived that
defense. However, if hedid in fact raise it inthe answer he has not waived.

(B) 1. ACME may add Clipper as a party by impleader. Impleader is used when one party may
be indemnified or another party is partly or wholly liable. Clipper will become a 3¢ party
defendant. ACME must file a3 party petition alleging all facts and stating all legal reasons why
Clipper should be added to the suit. ACME must also show the court that ACME has a great
possibility of unfairness and that Clipper is also or may be financially responsible. ACME must
show that there is the same nucleus of operative facts and same transactions of fects.

Note — If ACME does not file within the proper time alotted by the MO Supreme Court Rule —
ACME must ask for leave of Court to file, which is freely granted.

(C) 1a. ACME must ask for judgment not withstanding the verdict, after the jury returnsits
decision and for a directed verdict @ the close of the evidence of the Plaintiff’s case. [Both on
the record]



1b. ACME must have asked the question concerning intoxication, or have been leading up to the
guestion. The other side needs to object on the record and then ACME must preserve for
Appellate review. Outside presence of jury ACME must make an offe of proof on the record
indicating what the witness would have testified to. And, state his objections to the judge not
allowing the testimony on the record.

2. ACME must file awritten motion for judgment not withstanding the verdict and a motion for
new trial based on the legal analysis on the Judge.

*NOTE — the Circuit Judge may nat even rule on the motions but, ACME must wait 90 daysto
appeal. When the judge does not ruleis similar to adenial of the motion.

ACME then must wait 90 days or for the rulings by the Circuit Judge to appeal.

In the motion for new trial ACME must state exactly what the legal authority and attach
transcripts of the trial. ACME must attach any evidence such as affidavits etc.
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(A)

1. Pursuant to the Missouri Long-Arm statute, ACME may serve Clipper by any method allowed
under Ohio law or by personal service of Clipper by a non-litigant, over 18 years old, appointed
by the Circuit Court to serve Clipper.

2. The Court should deny Clipper' s motion to dismiss for lack of persond jurisdiction. To gain
long arm jurisdiction over an out of state defendant, the Missouri long arm statute and
constitutional due process must be satisfied. Under the Missouri long arm statute, if parties
contract in Missouri, then there is personal jurisdiction over issues pertaining to the contract.
Missouri courts limit contracting under the long arm statute to the place where the contract was
accepted. In this case, the contract was accepted in St. Louis. Clipper’s signing and mailing of
the contract in Ohio constitutes an offer. ACME’slater signing in St. Louis constitutes the
acceptance. Thus, the long-amm statute is satisfied. To satisfy due process, the defendant must
have minimum contacts with the forum gate such that jurisdiction in the forumisfair. Inthis
case, the contract negotiation, contract acceptance, and 2 year course of performance egablish
minimum contacts. Thus, the due process requirement is satisfied.

3. Clipper failed to raise personal jurisdiction in itsfirst responsive pleading. Therefore, itis
waived. Following Missouri rules of civil procedure, objections as to personal jurisdidion must
be raised in the first responsive pleading. In this case, Clipper did not raise the issuein the
answer. Therefore, Clipper has waived the right to object to personal jurisdiction.

(B)

1. ACME may enjoin Clipper as athird party defendant on the legal theory that, as the
manufacturer, Clipper must indemnify ACME. Asadstributor, ACME only has the duty to
cursorily inspect packaged goodsit resells. The ultimate liability for manufacturing defects lies
with Clipper. Therefore, ACME may seek to enjoin Clipper as athird party defendant on the
grounds that Clipper has a duty to indemnify it.

(©)

1. During thetrial ACME must (a) file amotion for adirected verdict as to the Wilson's
inability to meet his primafacie case, and (b) object to its inability to present evidence of
intoxication and pro-offer the evidence to put it in the record.

2. Within 30 days after judgment has been entered, because thishas ajury trid, (2) ACME must
fileaJ.N.O.V. motion to preserve its argument that Wilson failed to make out a primafacie case;
and (b) ACME must file amotion for anew trial dueto trial error to preserve its argument that
the court improperly excluded the evidence of intoxication.
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A. Buyer may force collector to sell her the painting. The equitable remedy is specific
performance.

Specific performance is allowed in a contract for the sale of goods where 1) thereisavalid
contract; 2) for unigue goods; 3) one party has breached the contract; the court ordering can
enforce the remedy. When dealing with specific unique goods a damages remedy or remedy at
law is assumed unacceptable and unjust.

Here, aVanGogh painting is clearly unique. The contract appears valid - offer, acceptance,
consideration are present. Assuming the court has jurisdiction over the parties and painting (or
even just plaintiff and painting in rem) specific performance should be available.

Seller will be forced to sell to buyer aslong as buyer provides the money ($900,000). It doesn’'t
gppear from the facts any defensesto equitable remedies apply.

B. Buyer may avoid thecontract through rescission, an equitable remedy. Rescissionis
available in cases of mutual mistake. Where the mistake goes to a material issue the court allows
the contract to be rescinded on the theory there could be no true bargain because the foundation
the parties based their bargain on wasn't true.

Here, buyer and seller based their bargain on the fact that the painting was a Van Gogh. Since
this basic material fact was mistaken by both buye and seller the court should order the contract
rescinded.

One minor factor the court will take into account is the timeliness of buyer’s inspection and
clam. Even aequitable remedy may be barred by lachesif brought unreasonably late.

C. Collector may insist on the purchase price under the theory of reformation. Reformation of a
contract will be availableif 1) thereisavalid contract; 2) if aunilateral mistake exists; 3) one
party is aware of the mistake and; 4) in bad faith allows the other party to go forward with the
contract.

Here, ascrivener’ serror as to the price to be paid existed. It was amistake because it didn’t
represent the paties’ bargain. However, fadstell us buyer knew of the misteke. Itis
unreasonable to assume collector decided to cut buyer a $500,000 ded and buyer should have
known this. Buyer allowed the contract to become binding in bad faith. Now, collector may
petition the court to reform the contract to reflect the true bargan of the parties. Thisisasuitin
equity so extrinsic evidence regarding price will be allowable.
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A. The buyer can force the collector to go forward with sale of the painting. At issue iswhether
the equitable remedy of specific performanceis available.

To obtain an equitable remedy the legal remedy must be inadequate. Legal remedies are
inadequate if the subject matter of the contract is unique or if damages are speculative, if multiple
law suits are needed, or damages would not compensate for irreparable harm to the plaintiff.

Here, the Van Gogh painting is a unique good so the legal remedy for breach of contract damages
would not be adequate.

The equitable remedy must also be feasible, i.e. the person ordered to perform must be in the
forum or the good to which title is transferred must be in the forum. Under the facts, it appears
both Arthur Collector and the painting are in Missouri so thisis satisfied.

The remedy must also not be difficult for the court to supervise such as where it involves matters
of taste, complex transactions, the defendant cannot perform, or personal service contracts. None
of these apply to these facts so an equitable remedy isfeasible.

To get specific performance there must be: 1) avalid contract with certain terms (parties, subject
matter, price, time manner of payment ) and valid consideration; 2) all conditions must be
satisfied; and 3) mutuality of remedy exists.

Here, thereisavalid contract with certain terms that set out the price, time and manner of
payment and the subject matter (Van Gogh painting). The consideration, 1,000,000, also seems
fair and adequate.

Buyer haspaid the 10% so she has satisfied her conditions to obtain performance. Technically
mutuality might not exist because Collector could not get specific performance because he seeks
only money; however, a court will grant specific performance if the parties are capabl e of
performing and the court can adequately ensure counter-performance.

Here, there is no impediment to Collector performing because he had not sold the painting and
buyer isready willing and able to perfarm.

Specific performance can be sought by the buyer.

B. Buyer may avoid her contract through the equitable remedy of rescission.

Rescission applies where there was not atrue valid contract and returns the parties to the position
they were in before the contract. A contrad is not valid and rescission is available if there was

mutual mistake of abasic material fact that materidly alters the agreement.

Here, there is amutual mistake of a basic material fact, namely neither party knew the painting



was not authentic. Buyer would not likely pay $1,000,000 for a fake nor would Collector expect
to receive $1,000,000 for afake Therefore thecontract may be rescinded. Buyer would be able
to receive her 10% payment back since the renedy puts parties back into the position they would
have been in before the contrad.

C. The Collector can insist upon the original purchase price through the equitable remedy of
reformation.

Reformation applies where there is avalid contract but the written agreement does not refled the
parties true agreement. Reformation reforms the contract to reflect the parties true agreement.
Reformation is available for unilateral mistakes coupled with fraud. Thisiswhere the parties
reach an agreement and one party knows of the error in the contract but does not inform the other
party.

Here, Collector and Buyer agreed on the $1,000,000 price, the written contract does not reflect
that agreement because it says $500,000 and Buyer knows of the mistake and does not inform
Collector. Collector’s own negligence is not agood defense. Therefore Collector can seek the
original purchase price under reformation.
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A. Buyer may force Collector to go forward with the sale. Buyer and Seller have a contract for
the sale of goods. Buyer has paid Seller (Collector) 10% of the purchase price. Although, the
Uniform Commercid Code which governs the sale of goods, does not require consideration to
hold an offer open, Collector and Buyer havea fully formed contract (the buy-sell agreement)
and Buyer since she has performed is entitled to performance by Collector.

Specific Performance

The equitable remedy is specific performance. In order to get specific performance a remedy at
law must not be adequate, their must be no defenses to the equitable remedy, a valid contract
must exist, there must be a mutuality of remedies and all conditions to the contract must have
been performed.

In this case, the painting is unique so aremedy & law - damages - will not be sufficient. Nothing
in the facts states that Collector has any defense against Buyer. The contrad (buy - sell
agreement) under the facts as given seemsto bevalid - the terms are certain and consideration is
given. All conditions seemed to have been performed. Collector isthe owner of the painting and
thus has marketabl e title.

There’' s also amutuality of remedies. Just as Buye wants to force Collector to sell, Collector
could also force Buyer to buy. Thus, because both parties can be forced to perform and the court
can compel one paty to suffidently perform to its satisfaction, a mutuality of remedies exists.

Thus, Buyer may be able to force Collector to go through with the transaction and may use the
equitable remedy of specific performance.

B. Buyer may avoid her contract with Collector when there is a mutual mistake as to a mutual
fact, a contract may be rescinded. Rescission ends avoid contract and treatsit asif it never
happened. Also, any value exchanged can be returned - restitutionary rescission.

In this case, both parties were mistaken as to the authenti city of the painting. Even though
Collector claims that buyer always loved it, the court will bedisinclined to award specific
performance where personal taste and judgment is concerned. In any event, the parties were
mutually mistaken about the authenticity of the painting so the contract may be rescinded and
buyer’s 10% payment retumed.

C. Callector caninsist upon the original purchase price. A unilateral mistake that the non
mistaken party knows about will not bind the mistaken party. Since Buyer knew of the mistake,
Buyer may not snap up the bargain. The contract will be reformed to reflect the terms of the
contract. Reformation takes an otherwise valid contract and reformsit to reflect the terms of the
earlier agreement. Therefore, Collector may insist upon the original price and may use the
equitable remedy of reformation to reform the contract to reflect its origind price terms.



